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Disqualification by Association  
(Guidance to Schools in Barnet) 

 
1. Background 

In February 2015 the Government first published some guidelines for schools and 
Local Authorities to help them understand their responsibilities relating to 
Disqualification under the Childcare Act 2006 where staff are working in childcare 
provision in schools.   

However, in October 2014 concern arose when the Department of Education 
updated the guidelines in their paper titled “supplementary guidance to Keeping 
Children Safe in Education (2014)” in which they focussing on disqualification by 
association. This guidance said that school staff who work with children under the 
age of 8 are disqualified from working in a school, when they ‘live or work in the 
same household’ as someone who is barred from working with children or young 
people, even if they would not otherwise be disqualified themselves. 

This guidance caused confusion in schools and Local Authorities relating to whom it 
applied, how it should be administered/enforced and how it should be recorded, 
leading to widely divergent and inconsistent practices across England and Wales. It 
also led to a lot of bad feeling and anxiety amongst some school staff and their 
representatives. 
 
Pressure was placed on the Department of Education to clarify matters which they 
did in February 2015 with the publication of their new statutory guidelines 
disqualification under the Childcare Act 2006. 
 
This paper aims to set out the main principles within these new guidelines. 
 

2. Who is covered by the regulations? 

Front Line Workers are covered by the Act if they provide childcare in either “Early 
Years” or “Later Years” up to the age of 8. This applies to individuals irrespective of 
their employment status. So it applies equally to directly employed staff, contractors, 
self employed and volunteers who work on a regular basis. 

 “Early Years” means from birth until 1st September following a child’s fifth 
birthday i.e. up to and including reception age. 

 “Later Years” means children above reception age but under the age of 8, 
relating only to activities outside of school hours. Outside of school hours 
include breakfast clubs and afterschool provision but not school clubs like 
music or sports activities. So a teacher working with under 8s only during 
the school day is not covered by the regulations 

Managers who are directly concerned in the management of Early or Later Years 
provision are also covered by the legislation. Schools will need to use their 
judgement to determine who is covered, but this will include the headteacher, and 
may also include other members of the school’s leadership team and any manager, 
supervisor, leader or volunteer responsible for the day-to-day management of the 
provision. 
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3. Who is not covered by the regulations? 

Support staff such as caretakers, cleaners, drivers, transport escorts, catering and 
office staff, who are not employed to directly provide childcare, are not covered by 
the legislation. 

Anybody involved in any form of health care provision for a child, including school 
nurses, and local authority staff, such as speech and language therapists and 
education psychologists are not covered by the legislation. 

School governors and proprietors are also not covered by the legislation in their 
substantive role, unless they also directly manage, work or volunteer in a relevant 
provision. 

 Type of Worker Children’s age During School 
hours 

Outside School 
hours* 

 
 
1 

Front line Staff or Manager  
Directly employed staff, Contractors, 
Agency, Self employed, volunteers 
(regular) 

Reception or 
younger 

Covered by the 
regulations 

Covered by the 
regulations 

Above reception but 
under 8 

Not covered Covered by the 
regulations 

Over 8 Not covered Not covered 
2 Support staff  

caretakers, drivers, cleaners, catering, 
escorts, office 

Any age Not covered 
 

Not covered 
 

3 School Governors and Proprietors 
(unless they are a volunteers in box 1) 

Any age Not covered 
 

Not covered 
 

 
*Outside school hours does not include school clubs, eg. choir or sports’ teams, but 
does include breakfast clubs or after-school provision. 
 
Examples: 

 Teaching Assistant working in a primary school with year 2 children during the 
school day and also helping out with music practice after school is NOT covered 
 
School Governor in a primary school helping out once a week with the Breakfast 
Club or after school provision IS covered.  

4. What action do you need to take? 

Once you have identified the staff who are covered by the regulations you should 
make them all aware of the legislation, what information is required of them and the 
duty on them to report it. You can do this by whatever communication method you 
feel is appropriate. This may include embedding this in school policies such as the 
safeguarding policy and recruitment policy or include it in contracts of employment. 

Whatever method you choose, it is important that you regularly bring this to the 
attention of relevant staff, through such vehicles as individual briefings, team 
meetings, emails or staff bulletins. 

For new staff this should be included as part of the pre-employment checking 
procedure. You can ask the question at interview or at the provisional offer stage. 
Including it in relevant employment contracts will ensure that there is a signed record. 
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If you use Agency or Contractor staff you are responsible for obtaining confirmation 
that the employing organisation has complied with the regulations. This is no different 
to the responsibility that schools already exercise in ensuring that third party 
organisations carry out relevant pre-employment checks 

5. What are you asking staff to do? 

You are asking all relevant staff to provide you with information to determine if they 
are potentially “disqualified” under the Childcare Disqualification Regulations relating 
to one or more of the five criteria below (including “disqualification by association”):  

a. Inclusion on the DBS Children’s Barred List 
b. Cautioned for, or convicted of certain criminal offences against children or 

adults of a violent or sexual nature (see table A in Disqualification under the 
Childcare Act 2006.) This includes all equivalent offences committed 
overseas. 

c. Subject of an Order, direction or similar in respect of childcare including 
orders made in respect of own child. 

d. Refusal or cancellation of registration relating to childcare, children’s homes 
or being prohibited from private fostering. 

e. Live in the same household where another person who is disqualified under 
categories a. to d. above lives or works (disqualification by association). 

Remind staff that they need to inform you, without delay, should their circumstances 
change and any of these criteria become applicable in the future. 

In order to identify cases of where a relevant staff member may be disqualified “by 
association” you should ask them to provide “to the best of their knowledge” relevant 
information about an individual who lives or is employed in their household. This 
could be a family member, a lodger, flat sharer, partner, cleaner etc. Remind staff 
they are NOT expected to demand criminal record backgrounds of all the household 
members. They are simply expected to reveal information that is known to them. 

You DONT have to ask staff to complete a self-declaration form, although this 
remains a valid option. You can choose to ask for a simple email, written response or 
signature on employment contract for a new member of staff. Whatever approach is 
adopted the information received must be handled in a manner that complies with 
Data Protection principles. 

6. Disclosing Criminal Convictions of people in the “Household” 

Schools should be aware of the regulations around handling criminal convictions and 
the Rehabilitation of Offenders Act (ROA). This is particularly relevant when 
considering criminal convictions and cautions of people who are not employed by the 
school.  

Under the (ROA) certain offences will become spent after a period of time. Of course 
the vast majority of staff working in a school are exempt from the ROA which is why 
you can request details of both spent and unspent convictions. However, individuals 
living the “household” of a staff member are not employees of the school and are 
therefore not exempt from the ROA.  

For this reason staff should be reminded that when they are responding to the 
question of criminal convictions held by people living or employed in their household 
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under the Disqualification by Association rules, they are not expected to disclose any 
“spent” cautions or convictions. 

7. Disclosing Criminal Convictions of staff 

Schools will be familiar with the regulations around handling the disclosure of criminal 
convictions for staff working in schools. The same principles apply when considering 
offences relating to staff under these disqualification regulations.  

Of course, the vast majority of staff are exempt from the ROA under what is called 
the Exceptions Order, which means they are required to disclose all their convictions 
and cautions, including those that are “spent”. The exception  is that since 2013 
certain minor and one-off cautions and convictions are “protected” from disclosure, 
which means they are filtered from DBS Disclosures and do not have to be revealed 
by the individual. Offences leading to disqualification under the 2009 regulations are 
not likely to be filtered out.  

So for this reason, schools should remind staff that when responding to any question 
about disclosing their own criminal convictions they do not need to provide details of 
any cautions or convictions that are “protected”. Guidance on the filtering rules can 
be accessed here. 

8. What Records are you expected to hold?  

Schools must keep a record of the staff who fall under these regulations and the date 
on which the disqualification checks were made. Schools can determine the nature of 
this record. It could be included in your Single Central Record (SCR) it retained as a 
separate record.  

All data must be handled in accordance with the DPA. This includes, it is retained for 
only as long as is necessary, it is accurate and it is kept to a minimum. Information 
about “household” members should not be kept without their consent. Information 
about members of staff should be retained on the personal file. Criminal Record DBS 
Disclosures should not retained. 

9. What should schools do when staff indicate they may be disqualified? 

The first step should be to contact the school’s HR provider, legal provider, LADO, 
safeguarding lead officer or advisor and explain the circumstances. 

If the school is satisfied that the staff member is ‘disqualified by association’, they 
should inform Ofsted and explain to the member of staff that they may apply to 
Ofsted for a waiver. 

Although a school must not continue to employ an individual who is disqualified, it 
does not imply that individuals are prevented from working in a school with children 
over the age of 8 or in an alternative role, either permanently or as an interim 
arrangement.  

 
Prepared by Tony Lampert (HR Consultant) and Helen Elliott (Safeguarding Consultant) 


